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2014 Regular Session

MEETING DATE:

The Florida Senate
COMMITTEE MEETING EXPANDED AGENDA

CRIMINAL JUSTICE
Senator Evers, Chair
Senator Smith, Vice Chair

Monday, March 3, 2014

TIME: 4:00 —6:00 p.m.
PLACE: Mallory Horne Committee Room, 37 Senate Office Building
MEMBERS: Senator Evers, Chair; Senator Smith, Vice Chair; Senators Altman, Bradley, Dean, Gibson, and
Simmons
BILL DESCRIPTION and
TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION

1 CS/SB 194
Agriculture / Latvala
(Identical CS/H 47)

Spiny Lobster; Providing penalties for certain
violations relating to possession of spiny lobster, etc.

AG 01/13/2014 Fav/CS
EP 02/05/2014 Favorable
CJ 03/03/2014 Favorable

Yeas 6 Nays O

2 SB 296
Brandes
(Identical H 209)

Carrying a Concealed Weapon or a Concealed
Firearm; Providing an exemption from criminal
penalties for carrying a concealed weapon or a
concealed firearm when complying with a mandatory
evacuation order during a declared state of
emergency, etc.

CJ 03/03/2014 Fav/CS
MS
CA

Yeas 5 Nays 2

3 CS/SB 326
Judiciary / Thompson
(Similar H 227)

Victims of Wrongful Incarceration; Providing that a
wrongfully incarcerated person who was convicted
and sentenced to death on or before December 31,
1979, is exempt from certain application procedures
for compensation if a special prosecutor issues a
nolle prosequi after reviewing the defendant’s
conviction; requiring the claimant to file an application
with the Department of Legal Affairs within a specified
time; requiring the application to include certain
information and documents; providing that the
claimant is entitled to compensation if all
requirements are met, etc.

JuU 02/11/2014 Fav/CS
CJ 03/03/2014 Favorable
AP

RC

Yeas 7 Nays O

03032014.1752

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Criminal Justice

Monday, March 3, 2014, 4:00 —6:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 SB 328
Joyner
(Identical H 247)

Trafficking in lllegal Drugs; Providing that a specified
mandatory minimum term of imprisonment and a
specified fine no longer apply upon a first conviction
of a person who knowingly sells, purchases,
manufactures, delivers, or brings into this state, or
who is knowingly in actual or constructive possession
of, a specified quantity of certain designated illegal
drugs; providing that a specified mandatory minimum
term of imprisonment and specified fine apply upon a
second or subsequent conviction, etc.

(ON] 02/10/2014 Temporarily Postponed
cJ 03/03/2014 Fav/CS

JuU

RC

Fav/CS
Yeas 4 Nays 3

5 SB 780
Bradley
(Similar CS/H 697)

Controlled Substances; Adding to the list of Schedule
| controlled substances specified materials,
compounds, mixtures, or preparations that contain
hallucinogenic substances, or any of their salts,
isomers, and salts of isomers, if the existence of such
salts, isomers, and salts of isomers is possible within
the specific chemical designation; providing that a
person who knowingly sells, purchases,
manufactures, delivers, or brings into this state
specified quantities of certain substances or who is
knowingly in actual or constructive possession of
such substances commits the offense of trafficking in
Phenethylamines, a felony of the first degree, etc.

CJ 03/03/2014 Fav/CS
AP

Fav/CS
Yeas 7 Nays O

6 SB 978
Evers
(Identical H 841)

Crime Stoppers Trust Fund; Authorizing a county that
is awarded funds from the trust fund to use such
funds for promotional items; making technical
changes, etc.

CJ 03/03/2014 Favorable
CA
AP

Favorable
Yeas 7 Nays O

7 SB 1060
Evers
(Similar H 7029)

Code of Student Conduct; Providing that simulating a
firearm or weapon while playing or wearing certain
clothing or accessories is not grounds for disciplinary
action or referral to the criminal justice or juvenile
justice system; providing actions that constitute
simulating a firearm or weapon while playing;
providing criteria for determining whether certain
student conduct warrants disciplinary action, etc.

(ON] 03/03/2014 Favorable
ED
Ju

Favorable
Yeas 5 Nays 2

03032014.1752

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Criminal Justice
Monday, March 3, 2014, 4:00 —6:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

Consideration of proposed committee bill:

8 SPB 7030

Community Reentry Programs; Requiring the
Department of Corrections to develop an operational
plan to implement a vocational work-release pilot
program in specified counties; requiring that the
operational plan describe the necessary facilities,
staff, budget, and methods for selecting inmates to
participate in the pilot program; providing examples of
vocational training or certification; requiring inmates to
be within a specified time period of their release dates
to be considered for participation in the pilot program,
etc.

Submitted as Committee Bill
Yeas 7 Nays O

Consideration of proposed committee bill:

9 SPB 7048

Renaming the Parole Commission; Renaming the
Parole Commission as the Florida Commission on
Offender Review; providing a directive to the Division
of Law Revision and Information; conforming
provisions to changes made by the act, etc.

Submitted as Committee Bill
Yeas 7 Nays O

Other Related Meeting Documents

03032014.1752

S-036 (10/2008)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL: CS/SB 194

INTRODUCER:  Agriculture Committee and Senator Latvala

SUBJECT: Spiny Lobster
DATE: February 20, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Akhavein Becker AG Fav/CS
2. Hinton Uchino EP Favorable
3. Sumner Cannon CJ Favorable
Summary:

CS/SB 194 amends s. 379.407, F.S., to provide specific enhanced penalties for any person, firm,
or corporation in possession of spiny lobster during closed season or in possession of wrung
spiny lobster tails while on State waters. Any exception would be granted by Fish and Wildlife
Conservation Commission (FWC) rules.

Il. Present Situation:

The spiny lobster fishery is one of the most valuable fisheries in Florida. For the past five years,
the dockside value of this fishery has totaled $133.6 million. Trap theft, illegal sales, and
poaching of spiny lobster results in a direct loss to legitimate commercial fishermen.

One hundred percent of the spiny lobster that is commercially harvested in the United States
comes from Florida. Florida’s commercial spiny lobster fishery is concentrated in South Florida,
with approximately 90 percent of lobster harvested in the Florida Keys.

The spiny lobster fishery is jointly managed in federal waters by the Gulf of Mexico and the
South Atlantic Fishery Management Councils. Most spiny lobster harvest, however, occurs in
state waters, which are managed by the FWC. Regulations that have been implemented to ensure
the long-term sustainability of the spiny lobster fishery include minimum size limits, closed
seasons/areas, gear restrictions, and a trap limitation and permitting program.

In order to commercially harvest spiny lobster in Florida, a person must possess:

e avalid Saltwater Products License (SPL), which is Florida’s commercial fishing license,
e arestricted species (RS) endorsement, and
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e either a commercial spiny lobster endorsement (a “C” endorsement) or a commercial divers
permit (called a “CD” endorsement).*

Florida offers three types of SPLs depending on the needs of the fisherman. An “Individual SPL”
authorizes a person to engage in commercial fishing activities from the shore or a vessel. This
SPL is not tied to any one vessel and is issued in the individual’s name. A “Crew SPL” is also
issued in an individual’s name and it authorizes the named individual to engage in commercial
fishing activities from the shore or a vessel. It also authorizes each person who is fishing with the
named individual aboard a vessel to engage in such activities under the license holder’s SPL. The
final type of SPL is a “Vessel SPL.” This license is issued to a valid commercial vessel
registration number and authorizes each person aboard that registered vessel to engage in
commercial saltwater fishing activities. This license differs from the two previous SPLs because
it is not issued in an individual’s name, but is rather tied to a specific vessel.?

The costs of various SPLs are listed in the following table:

Saltwater Products Licenses Cost
Individual Resident $50.00
Individual Nonresident $200.00
Individual Alien $300.00
Crew Resident $150.00
Crew Nonresident $600.00
Crew Alien $900.00
Vessel Resident $100.00
Vessel Nonresident $400.00
Vessel Alien $600.00°

A free RS is also required to commercially harvest spiny lobster, which the FWC lists as a
restricted species. In order to acquire an RS, SPL holders must show that their annual income
from landings during one of the three years prior to applying for the RS was either $5,000 or 25
percent of the fisherman’s annual income. Reported income must be attributed to landings and
sales of saltwater products to a Florida wholesale dealer, under the SPL, unless the commercial
fisherman qualifies under a different provision or exception.*

! FWC, Commercial Regulations for Spiny Lobster (Crawfish), http://myfwc.com/fishing/saltwater/commercial/spiny-lobster/
(last visited Feb. 4, 2014).

2 FWC, Commercial Saltwater Fishing New Applicants, http://myfwc.com/license/saltwater/commercial-fishing/new-
applicants/#spl (last visited Feb. 4, 2014).

3 FWC, Commercial Saltwater products License Fees, http://myfwc.com/license/saltwater/commercial-fishing/csl-fees/ (last
visited Feb. 4, 2014).

4 FWC, Qualifying for the Restricted Species Endorsement, http:/myfwc.com/license/saltwater/commercial-
fishing/qualifying-for-rs/ (last visited Feb. 4, 2014).
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The C endorsement allows fishermen to harvest lobsters with traps or bully nets. The use of traps
requires FWC-issued trap certificates and current year trap tags, permanently affixed to each
trap. There are no daily bag limits under the C endorsement, however, a daily vessel limit of 250
spiny lobsters applies when lobsters are harvested using bully nets. The C endorsement costs
$125 if the SPL holder has trap certificates. The C endorsement costs $100 if the SPL holder is
only fishing with bully nets.

A CD endorsement is required to commercially harvest lobster by diving, and can only be issued
on a single vessel SPL. Harvesting lobster is limited to 250 lobster per day, per vessel in
Broward, Dade, Monroe, Collier, and Lee Counties and adjoining federal waters with a CD
endorsement. A CD endorsement may not be issued if the SPL holder has trap certificates. Rules
concerning CD endorsements preclude any new CD endorsements from being issued. They are
now only being renewed under specific circumstances.® The CD endorsement costs $100.

Below are the numbers of commercial fishermen possessing a valid SPL, RS, and lobster
endorsement in the past five years.

FY 2008-2009 — 1,472
FY 2009-2010 — 1,388
FY 2010-2011 - 1,412
FY 2011-2012 — 1,465
FY 2012-2013 - 1,510

The commercial spiny lobster season runs August 6th through March 31st. Typically, a large
proportion of landings occur in the first several months of the season followed by a steady
decline the rest of the season. For example, in October many fishermen shift to harvesting stone
crab, which contributes to decreased effort in the spiny lobster commercial fishery. This tends to
happen for other species as the end of the commercial season for those species approaches.

In Florida waters, recreational harvesters may take lobsters during the 2-day “sport season,”
which occurs each year on the last consecutive Wednesday and Thursday of July, and during the
commercial spiny lobster season. During the 2-day sport season, up to 12 lobsters per harvester,
per day may be taken except in Monroe County, where harvesters may only take six lobsters per
day. Recreational harvesters are not permitted to use traps to harvest spiny lobsters. In addition
to a recreational saltwater fishing license, a spiny lobster permit (also called a lobster stamp) is
required to recreationally harvest lobster in all state waters. The costs of recreational saltwater
fishing licenses, as well as the spiny lobster permit are in the following table:

Resident Recreational Saltwater Fishing Licenses Cost
Annual Saltwater Fishing $17.00
Youth Saltwater Fishing $17.00
5-Year Saltwater Fishing $79.00
Saltwater/Freshwater Fishing Combo $32.50
Saltwater/Freshwater/Hunting Combo $48.00

® See Rule 68b-24.0055, F.A.C.
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Saltwater Shoreline Free
Gold Sportsman $100.00
Youth Gold Sportsman $100.00
5-Year Gold Sportsman $494.00
Military Gold Sportsman $20.00
Non-Resident Saltwater Fishing Licenses Cost
Nonresident Annual Saltwater Fishing $47.00
Nonresident 3-Day Saltwater Fishing $17.00
Nonresident 7-Day Saltwater Fishing $30.00
Spiny Lobster Permits Cost
Annual Spiny Lobster Permit $5.00
5-Year Spiny Lobster Permit (residents only) $25.00°

During the past five fiscal years, approximately 140,000 to 150,000 recreational spiny lobster
permits were sold annually.’

Section 379.407(1), F.S., provides that any person, firm, or corporation who violates any
provision of ch. 379, F.S., or any rule of the FWC relating to the conservation of marine
resources are subject to the following penalties:

e Upon a first conviction, by imprisonment for not more than 60 days or by a fine of no less
than $100 or more than $500, or by both, at the discretion of the judge.

e Upon a second or subsequent conviction within 12 months, by imprisonment for not more
than 6 months or by a fine of no less than $250 or more than $1,000, or by both, at the
discretion of the judge.

There are also additional penalties for “Major Violations” that apply in certain situations. Section
379.407(2)(a), F.S., provides that a violation committed by a commercial harvester, involving
more than 100 illegal spiny lobster, will result in an additional penalty of $10.00 for each lobster
or part thereof. Additionally, s. 379.407(2)(i), F.S., provides that a violator who, in any single
violation, possesses more than 25 spiny lobster during closed season or possesses more than 25
wrung tails must show just cause as to why his or her license should not be revoked.®

Il. Effect of Proposed Changes:

Section 1 amends s. 379.407, F.S., to enhance the penalty for any person, firm, or corporation to
be in possession of spiny lobster during the closed season or, while on the water, being in
possession of spiny lobster tails that have been separated from the body. The bill classifies such
violations as major violations. The bill authorizes possession of such spiny lobster if allowed by
FWC rule. The bill provides the following penalties for violations of this act:

& FWC, Recreational Saltwater licenses & Permits, http://myfwc.com/license/recreational/saltwater-fishing/ (last visited
Feb. 4, 2014).

" FWC, Senate Bill 194 Agency Analysis (December 19, 2013) (on file with the Senate Agriculture Committee).

81d.
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e First violation — Second degree misdemeanor. If the violation involves 25 or more lobster,
the violation is a first degree misdemeanor.

e Second violation — First degree misdemeanor and the possibility of license suspension for up
to 90 days.

e Third violation — First degree misdemeanor with a six-month mandatory minimum sentence
of imprisonment in a county detention facility. The violator may be assessed a civil penalty
of up to $2,500 and the possibility of license suspension for up to six months.

e Third violation within one year of second violation — Third degree felony with a one-year
mandatory minimum prison term. The violator is also assessed a civil penalty of $5,000 and
has all license privileges permanently revoked.

e Fourth violation — Third degree felony with a one-year mandatory minimum prison term.
The violator is assessed a civil penalty of $5,000 and has all license privileges permanently
revoked.

Section 2 amends s. 379.401, F.S., to conform a cross-reference.

Section 3 provides that this act shall take effect July 1, 2014,
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Violators of the provisions of this bill will be subject to significant additional penalties,
fines, and imprisonment.
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C. Government Sector Impact:

Indeterminate. There may be an initial increase in fines assessed due to the provisions of
this act. There may also be an increase in incarceration costs for additional penalties in
the bill mandating imprisonment.

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 379.407 and
379.401.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Agriculture on January 13, 2014:

The committee substitute:

e Deletes provisions pertaining to stone crab regulation;

e Classifies violations of the provisions of the bill as major violations; and

e Provides penalties for specified violations relating to possession of spiny lobster.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2014

CS for SB 194

By the Committee on Agriculture; and Senator Latvala

575-01048-14

2014194cl

A bill to be entitled

An act relating to spiny lobster; amending s. 379.407,

F.S.; providing penalties for certain violations

relating to possession of spiny lobster; amending s.

379.401, F.S.; conforming a cross-reference; providing

an effective date.

Be It Enacted by the Legislature of

the State of Florida:

Section 1. Subsections (5) through (8) of section 379.407,

Florida Statutes, are renumbered as

subsections (6) through (9),

respectively, and a new subsection (5) is added to that section,

to read:
379.407 Administration; rules,

penalties; injunctions.—

publications, records;

(5) PENALTIES FOR POSSESSION OF SPINY LOBSTER; CLOSED

SEASON AND WRUNG TAILS.—It is a major violation under this

section for any person, firm, or corporation to be in possession

of spiny lobster during the closed season or, while on the

water, to be in possession of spiny

lobster tails that have been

wrung or separated from the body, unless such possession is

allowed by commission rule. Any person, firm, or corporation

that violates this subsection is subject to penalties as

follows:

(a) A first violation is a misdemeanor of the second

degree, punishable as provided in s.

775.082 or s. 775.083. If

the violation involves 25 or more lobster, the violation is a

misdemeanor of the first degree, punishable as provided in s.

775.082 or s. 775.083.
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(b) A second violation is a misdemeanor of the first

degree, punishable as provided in s. 775.082 or s. 775.083, and

such person is subject to a suspension of all license privileges

under this chapter for a period not to exceed 90 days.

(c) A third violation is a misdemeanor of the first degree,

punishable as provided in s. 775.082 or s. 775.083, with a

mandatory minimum term of imprisonment of 6 months, and such

person may be assessed a civil penalty of up to $2,500 and is

subject to a suspension of all license privileges under this

chapter for a period not to exceed 6 months.

(d) A third violation within 1 year after a second

violation is a felony of the third degree, punishable as

provided in s. 775.082 or s. 775.083, with a mandatory minimum

term of imprisonment of 1 year, and such person shall be

assessed a civil penalty of $5,000 and all license privileges

under this chapter shall be permanently revoked.

(e) A fourth or subsequent violation is a felony of the

third degree, punishable as provided in s. 775.082 or s.

775.083, with a mandatory minimum term of imprisonment of 1

year, and such person shall be assessed a civil penalty of

$5,000 and all license privileges under this chapter shall be

permanently revoked.

Section 2. Paragraph (a) of subsection (2) of section
379.401, Florida Statutes, is amended to read:

379.401 Penalties and violations; civil penalties for
noncriminal infractions; criminal penalties; suspension and
forfeiture of licenses and permits.—

(2) (a) LEVEL TWO VIOLATIONS.—A person commits a Level Two

violation if he or she violates any of the following provisions:

Page 2 of 4
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1. Rules or orders of the commission relating to seasons or

time periods for the taking of wildlife, freshwater fish, or

saltwater fish.

2. Rules or orders of the commission establishing bag,

possession, or size limits or restricting methods of taking

wildlife, freshwater fish, or saltwater fish.

3. Rules or orders of the commission prohibiting access or

otherwise relating to access to wildlife management areas or

other areas managed by the commission.

4. Rules or orders of the commission relating to the

feeding of wildlife, freshwater fish, or saltwater fish.

5. Rules or orders of the commission relating to landing

requirements for freshwater fish or

saltwater fish.

6. Rules or orders of the commission relating to restricted

hunting areas, critical wildlife areas, or bird sanctuaries.

7. Rules or orders of the commission relating to tagging

requirements for wildlife and fur-bearing animals.

8. Rules or orders of the commission relating to the use of

dogs for the taking of wildlife.

9. Rules or orders of the commission which are not

otherwise classified.

10. Rules or orders of the commission prohibiting the

unlawful use of finfish traps.

11. All prohibitions in this chapter which are not

otherwise classified.

12. Section 379.33, prohibiting the violation of or

noncompliance with commission rules.

13. Section 379.407(7) 37946746}, prohibiting the sale,

purchase, harvest, or attempted harvest of any saltwater product
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with intent to sell.

14. Section 379.2421, prohibiting the obstruction of
waterways with net gear.

15. Section 379.413, prohibiting the unlawful taking of
bonefish.

16. Section 379.365(2) (a) and (b), prohibiting the
possession or use of stone crab traps without trap tags and
theft of trap contents or gear.

17. Section 379.366(4) (b), prohibiting the theft of blue
crab trap contents or trap gear.

18. Section 379.3671(2) (c), prohibiting the possession or
use of spiny lobster traps without trap tags or certificates and
theft of trap contents or trap gear.

19. Section 379.357, prohibiting the possession of tarpon
without purchasing a tarpon tag.

20. Rules or orders of the commission prohibiting the
feeding or enticement of alligators or crocodiles.

21. Section 379.105, prohibiting the intentional harassment
of hunters, fishers, or trappers.

Section 3. This act shall take effect July 1, 2014.

Page 4 of 4
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THE FLORIDA SENATE COMMITTEES:

gth&cs ang Egglionls, Cha.v’rG G ‘
. udget - Subcommittee on General Governmen
Tallahasses, Florida 32399-1100 AJ?D ropriaions
Budget - Subcommitiee on Transportation, Tourism,
and Economie Development Appropriations
Community Affairs
Environmental Preservation and Conservation

Rules
Judicial
ApPropr ations )
Select Committee on Gaming
SENATOR JACK LATVALA
201_h District
February 18, 2014

The Honorable Greg Evers, Chair
Senate Committee on Criminal Justice
335 Knott Building

404 South Monroe Street

Tallahassee, FL 32399-1100

Dear Chairman Evers:

I respectfully request consideration of Senate Bill 194 regarding Crustaceans at your earliest
convenience.

I have filed this bill in order to provide clarity in the assessment of penalties for those who
violate Florida law regarding the illegal capture of crustaceans. I would greatly appreciate the
opportunity to present this legislation to the Committee on Criminal Justice as soon as possible.
It was referred favorably in the Environmental Preservation and Conservation Committee on
February 5%, :

If you have any questions regarding this legislation, please contact me. Thank you in advance
for your consideration.

incerely,

(b

Jack Latvala
State Senator
District 20

Ce: Amanda Cannon, Staff Director; Sue Arnold, Administrative Assistant

REPLY TO:
03 26133 U.8. Highway 19 North, Suite 201 Clearwater, FL 33763 (727) 793-2797
B3 408 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32398-1100 (850} 487-5020

Senate’s Website: www.fisenate.gov



THE FLORIDA SENATE

APPEARANCE RECORD

{Deliver BOTH coples of this form to the Senator or Senate Profess_iona! Staff conducling the meeling)

S 1 3 1201
Meeling Date
- Topic ‘ Bill Number / 9$’ .
(if applicable)
Name __ BRIAN PITTS Amendment Barcode _
’ . (if applicable)
Job Title _ TRUSTEE _
Address _ 1119 NEWTON AVNUE SOUTH Phone  727-897-9291
Street
SAINT PETERSBURG FLORIDA 33705 g, JUSTICE2JESUS@YAHOO.COM
City State : Zip o
Speaking:  [VFor [ ] Against Information
Represen[ing JUSTICE—2~JESUS
Appearing at request of Chair- [ IYes [7]No Lobbyist registered with Legistature: [_]ves [/]No

S-001 (10/20/11)

R S R TR R T I T, AR, -




THE FLORIDA SENATE

APPEARANCE RECORD

.-2/ / {Deliver BOTH copies of this form o the Senator or Senate Professional Staff conducting the meeting)
/Mee fe Date

Topic //,_,}/ J//"‘/ Bill Number ;ﬁ/ 77

(if applicable)
Name \/ /‘i/ /(//a/"? Amendment Barcode
(if appiicable)
Job Title
Address //25 K@x 2 vo Phone_ 52 PP % 272,
Street :
@(&4 7& ' "3‘?’;2_3 E-mail ﬁ#ﬂwﬁ o /%5 Lo
City State Zip

Speaking: g For [ |Against [} Information

Representing OE/{, ATl P 2K u./ fj’:ﬂfmg# 4-7/ g

Appearing at request of Chair: [ ] Yes ‘Z/NO Lobbyist registered with Legislature: [X]Yes [ |No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing fo speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/20/11)




The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL:

CS/SB 296

INTRODUCER: Criminal Justice Committee and Senator Brandes

SUBJECT: Carrying a Concealed Weapon or a Concealed Firearm
DATE: March 3, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Cellon Cannon CJ Fav/CS
2. MS
3. CA

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 296 creates an exception to s. 790.01, F.S. Section 790.01, F.S., is the statute that
prohibits carrying concealed weapons or firearms unless a person is licensed to do so or if the
weapon is a self-defense chemical spray or nonlethal stun gun or similar device designed for
defensive purposes.

The exception provided in the bill only allows a person to carry a concealed weapon, or firearm
if he or she may otherwise lawfully possess a firearm, while complying with a mandatory
evacuation order issued pursuant to ch. 252, F.S., regardless of licensure status.

Present Situation:
Concealed and Open Carry, Weapons and Firearms, Criminal Penalties

Under current Florida law, it is lawful for a person to carry a concealed weapon without a
concealed weapon license for purposes of lawful self-defense, so long as the weapon is limited to
self-defense chemical spray, a nonlethal stun gun, a dart-firing stun gun, or other nonlethal
electric weapon or device that is designed solely for defensive purposes.?

1s.790.01(4), F.S.
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Without licensure, carrying a different type of concealed weapon,? electric weapon, or device
other than one designed solely for defensive purposes is a first degree misdemeanor.® Carrying a
concealed firearm without proper licensure is a third degree felony offense.*

It is lawful for a person to openly carry a self-defense chemical spray, nonlethal stun gun or dart-

firing stun gun, or other nonlethal electric weapon or device that is designed solely for defensive
5

purposes.

Certain persons under particular circumstances are exempt from the limitations on the open carry
of weapons in s. 790.053, F.S., and the concealed firearm carry licensure requirements in

s. 790.06, F.S., when the weapons and firearms are lawfully owned, possessed, and used. These
persons and circumstances include:

e Members of the Militia, National Guard, Florida State Defense Force, Army, Navy, Air
Force, Marine Corps, Coast Guard, organized reserves, and other armed forces of the state
and of the United States, when on duty, when training or preparing themselves for military
duty, or while subject to recall or mobilization;

e Citizens of this state subject to duty in the Armed Forces under s. 2, Art. X of the State
Constitution, under chs. 250 and 251, F.S., and under federal laws, when on duty or when
training or preparing themselves for military duty;

e Persons carrying out or training for emergency management duties under ch. 252, F.S.;

e Sheriffs, marshals, prison or jail wardens, police officers, Florida highway patrol officers,
game wardens, revenue officers, forest officials, special officers appointed under the
provisions of ch. 354, F.S., and other peace and law enforcement officers and their deputies
and assistants and full-time paid peace officers of other states and of the Federal Government
who are carrying out official duties while in this state;

e Guards or messengers of common carriers, express companies, armored car carriers, mail
carriers, banks, and other financial institutions, while actually employed in and about the
shipment, transportation, or delivery of any money, treasure, bullion, bonds, or other thing of
value within this state;

e Officers or employees of the state or United States duly authorized to carry a concealed
weapon;

e Regularly enrolled members of any organization duly authorized to purchase or receive
weapons from the United States or from this state, or regularly enrolled members of clubs
organized for target, skeet, or trap shooting, while at or going to or from shooting practice; or
regularly enrolled members of clubs organized for modern or antique firearms collecting,
while such members are at or going to or from their collectors’ gun shows, conventions, or
exhibits;

e A person engaged in fishing, camping, or lawful hunting or going to or returning from a
fishing, camping, or lawful hunting expedition;

2 A concealed weapon, under s. 790.001(3)(a), F.S., means any dirk, metallic knuckles, slungshot, billie, tear gas gun,
chemical weapon or device, or other deadly weapon carried on or about a person in such a manner as to conceal the weapon
from the ordinary sight of another person. The weapons listed in this definition require licensure to carry them in a concealed
manner.

%5.790.01(2), F.S.

45.790.01(2), F.S.

5s.790.053, F.S.
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A person engaged in the business of manufacturing, repairing, or dealing in firearms, or the
agent or representative of any such person while engaged in the lawful course of such
business;

A person firing weapons for testing or target practice under safe conditions and in a safe
place not prohibited by law or going to or from such place;

A person firing weapons in a safe and secure indoor range for testing and target practice;

A person traveling by private conveyance when the weapon is securely encased or in a public
conveyance when the weapon is securely encased and not in the person’s manual possession;
A person while carrying a pistol unloaded and in a secure wrapper, concealed or otherwise,
from the place of purchase to his or her home or place of business or to a place of repair or
back to his or her home or place of business;

A person possessing arms at his or her home or place of business; and

Investigators employed by the public defenders and capital collateral regional counsel of the
state, while actually carrying out official duties.®

Concealed Weapons and Firearm Licensure

The Department of Agriculture and Consumer Services (DACS) is authorized to issue concealed
weapon and firearm licenses to those applicants that qualify.” Concealed weapons or concealed
firearms are defined as a handgun, electronic weapon or device, tear gas gun, knife, or billie but
not a machine gun for purposes of the licensure law.?

To obtain a concealed weapons or firearm license, a person must complete, under oath, an
application that includes:

The name, address, place and date of birth, race, and occupation of the applicant;

A full frontal view color photograph of the applicant which must be taken within the
preceding 30 days;

A statement that the applicant has been furnished with a copy of ch. 790, F.S., relating to
weapons and firearms and is knowledgeable of its provisions;

A warning that the application is executed under oath with penalties for falsifying or
substituting false documents;

A statement that the applicant desires a concealed weapon or firearms license as a means of
lawful self-defense;

A full set of fingerprints;

Documented proof of completion of a firearms safety and training course; and

A nonrefundable license fee.’

Additionally, the applicant must attest that he or she is in compliance with the criteria contained
in subsections (2) and (3) of s. 790.06, F.S.

65.790.25(3), F.S.
7. 790.06(1), F.S.

81d.

9. 790.06(1)-(5), F.S.
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Subsection (2) of s. 790.06, F.S., requires DACS to issue the license to carry a concealed
weapon, if all other requirements are met, and the applicant:

e Is aresident of the United States and a citizen of the United States or a permanent resident
alien of the United States, as determined by the United States Bureau of Citizenship and
Immigration Services, or is a consular security official of a foreign government that
maintains diplomatic relations and treaties of commerce, friendship, and navigation with the
United States and is certified as such by the foreign government and by the appropriate
embassy in this country;

e |s 21 years of age or older;

e Does not suffer from a physical infirmity which prevents the safe handling of a weapon or
firearm;

e Isnot ineligible to possess a firearm pursuant to s. 790.23, F.S., by virtue of having been
convicted of a felony;

e Has not been committed for the abuse of a controlled substance or been found guilty of a
crime under the provisions of ch. 893, F.S., or similar laws of any other state relating to
controlled substances within a 3-year period immediately preceding the date on which the
application is submitted:;

e Does not chronically and habitually use alcoholic beverages or other substances to the extent
that his or her normal faculties are impaired. It shall be presumed that an applicant
chronically and habitually uses alcoholic beverages or other substances to the extent that his
or her normal faculties are impaired if the applicant has been committed under ch. 397, F.S.,
or under the provisions of former ch. 396, F.S., or has been convicted under s. 790.151, F.S.,
or has been deemed a habitual offender under s. 856.011(3), F.S., or has had two or more
convictions under s. 316.193, F.S., or similar laws of any other state, within the 3-year period
immediately preceding the date on which the application is submitted,;

e Has not been adjudicated an incapacitated person under s. 744.331, F.S., or similar laws of
any other state, unless 5 years have elapsed since the applicant’s restoration to capacity by
court order;

e Has not been committed to a mental institution under ch. 394, F.S., or similar laws of any
other state, unless the applicant produces a certificate from a licensed psychiatrist that he or
she has not suffered from disability for at least 5 years prior to the date of submission of the
application;

e Has not had adjudication of guilt withheld or imposition of sentence suspended on any felony
or misdemeanor crime of domestic violence unless 3 years have elapsed since probation or
any other conditions set by the court have been fulfilled, or the record has been sealed or
expunged;

e Has not been issued an injunction that is currently in force and effect and that restrains the
applicant from committing acts of domestic violence or acts of repeat violence; and

e Is not prohibited from purchasing or possessing a firearm by any other provision of Florida
or federal law.°

DACS must deny the application if the applicant has been found guilty of, had adjudication of
guilt withheld for, or had imposition of sentence suspended for one or more crimes of violence

105.790.06(2), F.S.
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constituting a misdemeanor, unless 3 years have elapsed since probation or any other conditions
set by the court have been fulfilled or the record has been sealed or expunged.!

DACS shall revoke a license if the licensee has been found guilty of, had adjudication of guilt
withheld for, or had imposition of sentence suspended for one or more crimes of violence within
the preceding 3 years.!2

DACS shall, upon notification by a law enforcement agency, a court, or the Florida Department
of Law Enforcement and subsequent written verification, suspend a license or the processing of
an application for a license if the licensee or applicant is arrested or formally charged with a
crime that would disqualify such person from having a license under this section, until final
disposition of the case.®* DACS shall suspend a license or the processing of an application for a
license if the licensee or applicant is issued an injunction that restrains the licensee or applicant
from committing acts of domestic violence or acts of repeat violence.'*

In addition, DACS is required to suspend or revoke a concealed weapons license if the licensee:

e Is found to be ineligible under the criteria set forth in subsection (2);

e Develops or sustains a physical infirmity which prevents the safe handling of a weapon or
firearm;

e Is convicted of a felony which would make the licensee ineligible to possess a firearm
pursuant to s. 790.23, F.S.;

e |s found guilty of a crime under the provisions of ch. 893, F.S., or similar laws of any other
state, relating to controlled substances;

e |Is committed as a substance abuser under ch. 397, F.S., or is deemed a habitual offender
under s. 856.011(3), F.S., or similar laws of any other state;

e Is convicted of a second violation of s. 316.193, F.S., or a similar law of another state, within
3 years of a previous conviction of such section, or similar law of another state, even though
the first violation may have occurred prior to the date on which the application was
submitted;

e Is adjudicated an incapacitated person under s. 744.331, F.S., or similar laws of any other
state; or

e Is committed to a mental institution under ch. 394, F.S., or similar laws of any other state.®

Licensees must carry their license and valid identification any time they are in actual possession
of a concealed weapon or firearm and display both documents upon demand by a law
enforcement officer.!® Failure to have proper documentation and display it upon demand is a
second degree misdemeanor.’

115, 790.06(3), F.S.

2.
13 4d.
¥ 4d.

15 5. 790.06(10), F.S.
16 5. 790.790.06(1), F.S.
175, 790.06(1), F.S.
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A concealed weapon or firearms license does not authorize a person to carry a weapon or firearm
in a concealed manner into:

Any place of nuisance as defined in s. 823.05, F.S.;

Any police, sheriff, or highway patrol station;

Any detention facility, prison, or jail;

Any courthouse;

Any courtroom, except that nothing in this section would preclude a judge from carrying a

concealed weapon or determining who will carry a concealed weapon in his or her

courtroom;

e Any polling place;

e Any meeting of the governing body of a county, public school district, municipality, or

special district;

Any meeting of the Legislature or a committee thereof;

Any school, college, or professional athletic event not related to firearms;

Any school administration building;

Any portion of an establishment licensed to dispense alcoholic beverages for consumption on

the premises, which portion of the establishment is primarily devoted to such purpose;

Any elementary or secondary school facility;

e Any career center;

e Any college or university facility unless the licensee is a registered student, employee, or
faculty member of such college or university and the weapon is a stun gun or nonlethal
electric weapon or device designed solely for defensive purposes and the weapon does not
fire a dart or projectile;

¢ Inside the passenger terminal and sterile area of any airport, provided that no person shall be
prohibited from carrying any legal firearm into the terminal, which firearm is encased for
shipment for purposes of checking such firearm as baggage to be lawfully transported on any
aircraft; or

e Any place where the carrying of firearms is prohibited by federal law.

Any person who willfully violates any of the above-listed provisions commits a misdemeanor of
the second degree. 8

Firearms in Vehicles

It is lawful for a person 18 years of age or older to possess a concealed firearm or other weapon
for self-defense or other lawful purpose within the interior of a private conveyance, without a
license, if the firearm or other weapon is securely encased or is otherwise not readily accessible
for immediate use. The same is true for a legal long gun, without the need for encasement, when
it is carried in the private conveyance for a lawful purpose.*®

“Securely encased” means in a glove compartment, whether or not locked; snapped in a holster;
in a gun case, whether or not locked; in a zippered gun case; or in a closed box or container

185, 790.06(12), F.S.
195, 790.25(5), F.S.
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which requires a lid or cover to be opened for access.?° The term “readily accessible for
immediate use” means that a firearm or other weapon is carried on the person or within such
close proximity and in such a manner that it can be retrieved and used as easily and quickly as if
carried on the person.?

Reciprocity

DACS provides an up-to-date list of the states that honor Florida concealed carry licenses.?? It
should be noted that travel with a concealed weapon or firearm into states that do not honor
Florida’s concealed carry licenses, or when a person does not possess a concealed carry license
subjects the person to the laws of that state.

Limitations on Purchase of a Firearm

Florida law prohibits transfer of a firearm by a federally licensed firearm dealer to a person who:

e Has been convicted of a felony and is prohibited from receipt or possession of a firearm
pursuant to s. 790.23, F.S.;

e Has been convicted of a misdemeanor crime of domestic violence;

e Has had an adjudication of guilt withheld or imposition of sentence suspended on any felony
or misdemeanor crime of domestic violence unless three years have elapsed since probation
or any other conditions set by the court have been fulfilled or expunction has occurred,;

e Has been indicted or has had an information filed against her or him for an offense that is a
felony under state or federal law (pending disposition information that indicates the potential
buyer is not prohibited);

e Has had an injunction for protection against domestic violence entered against him or her
unders. 741.30, F.S.;

e Has had an injunction for protection against repeat violence entered against him or her under
S. 784.046, F.S.; or

e Has been arrested for a dangerous crime as specified under s. 907.041(4)(a), F.S., or the
crimes listed in s. 790.065(2)(c), F.S., (pending disposition information that indicates the
potential buyer is not prohibited).

Emergency Management Powers of the Governor

Section 252.36(1), F.S., states that the Governor is responsible for meeting the dangers presented
to this state and its people by emergencies. Under that authority the Governor can declare a state
of emergency.

Section 252.36(2), F.S., provides that the state of emergency shall continue until the Governor
finds that the threat or danger has been dealt with to the extent that the emergency conditions no
longer exist and she or he terminates the state of emergency by executive order or proclamation,
but no state of emergency may continue for longer than 60 days unless renewed by the Governor.

205, 790.001(17), F.S.
25, 790.001(16), F.S.
22 hitp://www.freshfromflorida.com/content/download/7444/118465/ReciprocityList.pdf
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The Legislature by concurrent resolution may terminate a state of emergency at any time.
Thereupon, the Governor shall issue an executive order or proclamation ending the state of
emergency.

In addition, pursuant to s. 252.36(5), F.S., the Governor may:

e direct and compel the evacuation of all or part of the population from any stricken or
threatened area within the state and

e suspend or limit the sale, dispensing, or transportation of alcoholic beverages, firearms,
explosives, and combustibles;

e however, nothing contained in ss. 252.31-252.90, F.S., shall be construed to authorize the
seizure, taking, or confiscation of firearms that are lawfully possessed, unless a person is
engaged in the commission of a criminal act.

Effect of Proposed Changes:

The bill creates an exception to s. 790.01, F.S., the statute that prohibits carrying concealed
weapons or firearms unless a person is licensed to do so. If the weapon is a self-defense chemical
spray or nonlethal stun gun or similar device designed for defensive purposes, a person may
carry it concealed without a license.

The exception provided in the bill allows a person to carry a concealed weapon or firearm on or
about his or her person, regardless of licensure status, while complying with a mandatory
evacuation order issued pursuant to ch. 252, F.S. In order to carry a firearm the person must be
lawfully able to possess the firearm.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

None.
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VI.

VII.

VIII.

C. Government Sector Impact:

The Criminal Justice Impact Conference considered SB 296 on January 30, 2014 and
determined that it would have an insignificant prison bed impact.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 790.01 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on March 3, 2014:
Clarifies that convicted felons who are not permitted to possess a firearm under any
circumstances are not permitted to do so while following an evacuation order.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Criminal Justice (Evers) recommended the

following:
Senate Amendment
Delete line 25

and insert:

(b) A person who carries a concealed weapon or a person who

may lawfully possess a firearm and who carries a concealed
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Florida Senate - 2014 SB 296

By Senator Brandes

22-00083-14 2014296

A bill to be entitled
An act relating to carrying a concealed weapon or a
concealed firearm; amending s. 790.01, F.S.; providing
an exemption from criminal penalties for carrying a
concealed weapon or a concealed firearm when complying
with a mandatory evacuation order during a declared

state of emergency; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 790.01, Florida Statutes, is amended to

read:

790.01 Carrying concealed weapons or concealed firearms.—

(1) Except as provided in subsection (3) +4), a person who
carries a concealed weapon or electric weapon or device on or
about his or her person commits a misdemeanor of the first
degree, punishable as provided in s. 775.082 or s. 775.083.

(2) Except as provided in subsection (3), a person who

carries a concealed firearm on or about his or her person
commits a felony of the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084.

(3) This section does not apply to:

(a) A person licensed to carry a concealed weapon or a
concealed firearm pursuant to the provisions of s. 790.06.

(b) A person who carries a concealed weapon or a concealed

firearm on or about his or her person while complying with a

mandatory evacuation order issued during a state of emergency

declared by the Governor pursuant to chapter 252.

(c) 4y It—is—netavieotatieonof this seetion—for A person
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Florida Senate - 2014 SB 296

22-00083-14 2014296
who carries fe—earry for purposes of lawful self-defense, in a
concealed manner:

1.4&) A self-defense chemical spray.

2.4k)» A nonlethal stun gun or dart-firing stun gun or other
nonlethal electric weapon or device that is designed solely for
defensive purposes.

(4)45)» This section does not preclude any prosecution for
the use of an electric weapon or device, a dart-firing stun gun,
or a self-defense chemical spray during the commission of any
criminal offense under s. 790.07, s. 790.10, s. 790.23, or s.
790.235, or for any other criminal offense.

Section 2. This act shall take effect July 1, 2014.
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December 31, 2013

Senator Greg Evers, Chair

Committee on Criminal Justice

308 Senate Office Building .
404 South Monroe Street %
Tallahassee, FL 32399-1100

Dear Chair Evers:

Please place Senate Bill 296, Carrying a Concealed Weapon or a Concealed Firearm, on the
Criminal Justice Committee agenda at your earliest convenience.

Thank you for your consideration in this matter.

Sincerely,

%/@k\

Senator Jeff Brandes

Cc: Amanda Cannon, Staff Director

REPLY TC:
3 3637 Fourth Street North, Suite 101, St. Petersburg, Florida 33704-1300 {727) 552-2745
(J 318 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5022

Senate’s Website: www. flsenale.gov

DON GAETZ GARRETT RICHTER
President of the Senate President Pro Tempore
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Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/SB 326 amends the “Victims of Wrongful Incarceration Compensation Act” to make a
limited expansion in the type of evidence a claimant may use as proof of eligibility for
compensation as a wrongfully incarcerated person. Under the bill, a claimant is “innocent of the
offenses charged” and eligible for compensation if:

The Governor by an executive order appointed a special prosecutor to review the claimant’s
conviction;

The special prosecutor entered a nolle prosequi for charges for which the claimant was
convicted and sentenced to death; and

The claimant was convicted and sentenced to death before January 1, 1980.

Under current law, a claimant’s eligibility for compensation is established through a court order
vacating the claimant’s conviction and sentence as the result of exonerating evidence.

A claimant who is eligible for compensation under the criteria in the bill must apply to the
Department of Legal Affairs (DLA) for compensation. The same application documents
currently required for compensation under the existing criteria are required for a claimant who is
eligible for compensation under the bill, except that the certified copy of the nolle prosequi or
nolle prosequi memorandum replaces the requirement of the court order vacating conviction and
sentence.
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Current amounts and forms of compensation, such as monetary compensation, an educational
tuition and fee waiver, and the reimbursement of fines, penalties, court costs, and reasonable
attorney’s fees available to wrongfully incarcerated persons are equally available to wrongfully
incarcerated persons qualifying for redress under the bill. Similarly, timelines for the DLA to
review an application and related decision-making are the same as in current law.

The bill does not affect the provision of existing law which makes a wrongfully incarcerated
person ineligible for compensation as the result of a disqualifying felony conviction.

A claimant seeking compensation under the expanded eligibility criteria in the bill must apply to
the DLA by July 1, 2016.

Il. Present Situation:
Wrongful Incarceration Act and Postconviction DNA Testing

In 2001 postconviction DNA testing became more widely available in Florida. It was a
statutory recognition that the science behind DNA testing was evolving and reliable
evidence of identity.! In cases where DNA evidence exists at the crime scene, and it is
collected and processed properly, DNA has been the evidence that can help solve “cold
cases” and provide the basis for exonerating the innocent.

The Florida Legislature established the “Victims of Wrongful Incarceration Compensation Act”
(Act) in 2008.2 The Act defines a wrongfully incarcerated person as:

a person whose felony conviction and sentence have been vacated by a court of
competent jurisdiction and ... the original sentencing court has issued its order
finding that the person neither committed the act nor the offense that served as the
basis for the conviction and incarceration and that the person did not aid, abet, or act
as an accomplice or accessory to a person who committed the act or offense.®

The impetus for the Act seems to have been the number of exonerations that were
occuring in Florida due to DNA evidence showing that people were innocent of
committing crimes for which they were incarcerated and the Legislature’s interest in
compensating these wrongfully incarcerated people.*

1 See Ch. 2001-97, L.O.F.; s. 925.11 and s. 943.3251, F.S.; see also Sireci v. State, 773 So.2d 34 (Fla. 2000) noting that
“DNA typing was recognized in this state as a valid test as early as 1988.” It should be noted, however, that in crimes that
occurred long before DNA testing was admitted in evidence by the courts, physical evidence from a crime scene was likely
collected and processed much differently than it is now because there was no expectation that such scientific evidence
existed.

2 Chapter 2008-39, L.O.F.

3 Section 961.02(4), F.S.

4 “The Bill Analysis and Fiscal Impact Statement prepared by the staff of the Judiciary Committee demonstrates that the
Victims of Wrongful Incarceration Compensation Act was prompted by cases in which DNA evidence had exonerated
defendants. See Fla. S. Bill Analysis & Fiscal Impact Statement of Mar. 26, 2008, § 2 for Bill CS/SB 756, p. 2 (“In Florida, at
least nine people have been exonerated or released from incarceration since 2000, as a result of post-conviction DNA
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Disqualifying Felonies
To be eligible for compensation, a wrongfully incarcerated person must not have a
disqualifying felony, which is one of the following situations:

e The person had a prior conviction or pled guilty or nolo contendere to a felony offense in this
state, a federal offense that is a felony, or to an offense in another state that would be a felony
in this state;

e The person was convicted of, or pled guilty or nolo contendere to a felony offense while
wrongfully incarcerated; or

e While wrongfully incarcerated, the person was serving a concurrent sentence for another
felony for which the person was not wrongfully convicted.®

Court Process of Establishing Status as a Wrongfully Incarcerated Person

The claimant first files a petition with the original sentencing court seeking status as a
wrongfully incarcerated person eligible for compensation. The claimant must allege in
the petition that verifiable and substantial evidence of actual innocence exists and that the
claimant is not disqualified from seeking compensation.®

The prosecuting authority has 30 days to submit a response to the court.”

Based on the prosecuting attorney’s response, the court will either find that the petitioner
has met his or her burden through clear and convincing evidence of innocence, or that
based on a preponderance of the evidence, that the petitioner is ineligible for
compensation due to a separate disqualifying felony.® If the court finds the petitioner
ineligible, the court will dismiss the petition.®

If the prosecuting attorney contests the petition and raises issues of fact on the question of
innocence, an administrative law judge must determine whether the petitioner is eligible
for compensation.2° The original sentencing court will then review the administrative law
judge’s finding and issue its own order within 60 days.*

Application Requirements for the Department of Legal Affairs

After receiving a court order vacating the conviction and the sentence, the claimant must
file an application with the Department of Legal Affairs (DLA) within 2 years after the
original sentencing court enters its order finding that the person is a wrongfully
incarcerated person eligible for compensation.?

testing.”). The legislature was concerned about compensating persons who were actually innocent, but not necessarily about
paying people who had been found not guilty.” Fessenden v. State, 52 So. 3d (Fla. 2d DCA 2010).

5 Section 961.04, F.S.

6 Section 961.03(1)(a)1. and 2., F.S.

7 Section 961.03(2), F.S.

8 Section 961.03(3) and (4), F.S.

% Section 961.03(4)(a), F.S.

10 Section 961.03(5), F.S.

11 Section 961.03(6)(d), F.S.

12 Section 961.05(1), F.S.
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The claimant must provide through application:

e A certified copy of the order vacating the conviction and sentence;

e A certified copy of the original sentencing court’s order finding the claimant to be a
wrongfully incarcerated person who is eligible for compensation (meaning not disqualified);

e Certified copies of the original judgment and sentence;

e Documentation of the length of sentence served, including from the Department of
Corrections (DOC) showing the person’s admission and release from the custody of the
DOC;

e Proof of identification, including two sets of fingerprints taken by a law enforcement agency
and a current form of photo identification, showing that the applicant is the person
wrongfully incarcerated,

e Supporting documentation of fines, penalties, and court costs imposed and paid by the
wrongfully incarcerated person;

e Supporting documentation of reasonable attorney’s fees and expenses; and

e Any documentation required by the DLA.-

The DLA forwards one set of fingerprints each to the Department of Law Enforcement
(FDLE) and the Federal Bureau of Investigation (FBI) for a criminal records background
check of the applicant.'*

The DLA must notify the applicant of errors or omissions within 30 calendar days after
receipt of the application and provide an opportunity to correct the application within 15
days.t®

The DLA has 90 days to process a claim and must notify the claimant within 5 business
days after its determination. If the DLA determines that the applicant meets all
requirements, the applicant is eligible for compensation.

Compensation
Compensation consists of:

e Monetary compensation, at the rate of $50,000 for each year of wrongful incarceration,
subject to proration and inflation based on the Consumer Price Index;

e A waiver of tuition and fees for up to 120 hours of instruction at a public career center,
community college, or state university;

e A refund of fines, penalties, and court costs imposed and paid;

e Reasonable attorney’s fees and expenses incurred and paid; and

e Immediate expunction, including administrative expunction, of the person’s criminal record
of the wrongful arrest, conviction, and incarceration.

13 Section 961.05(4), F.S.
14 Section 961.05(5), F.S.
15 Section 961.05(6), F.S.
16 Section 961.05(6) and (7), F.S.
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Total compensation is capped at $2 million.*’

Wrongfully Incarcerated Persons Ineligible for Relief under Chapter 961, F.S.
Although the Wrongful Incarceration Act specifically provides compensation for wrongfully
incarcerated persons, not all wrongfully incarcerated persons are eligible for relief under the Act.

James Richardson was the first man to file a claim under the Act. Mr. Richardson was convicted
of murdering one of his children by poisoning (although all of his seven children and step-
children died during the tragedy), in Arcadia in 1968. He spent over 21 years in prison, four of
them on Death Row!8 before his sentence was eventually vacated and he was granted a new trial
in 1989. The trial never occurred because the Miami-Dade State Attorney who had been assigned
by the Governor to investigate allegations against the state of suborning perjury, using perjured
testimony to obtain a conviction, and suppressing exculpatory evidence agreed to the new trial.
The Special Prosecutor then filed a nolle prosequi in the case, thereby closing the case to further
proceedings by the State.®

Mr. Richardson and DeSoto County subsequently settled a lawsuit over his wrongful prosecution
for $150,000. The State contested his claim under the Act, however, and the matter went to a
hearing before an Administrative Law Judge (ALJ) on July 17, 2009.2° At the hearing, Mr.
Richardson testified that he did not kill his children and took two approaches to provide
verifiable and substantial evidence of his innocence in support of his testimony.

He first relied upon the investigation conducted by the Miami-Dade State Attorney and the
testimony of one of its participants. Mr. Richardson’s second approach was to attempt to show
that the babysitter had murdered the children by presenting facts regarding the timing of her
access to the children, her ability to poison the children’s lunch, her suspicious behavior during
the minutes after the children became violently ill, and a possible motive for her actions.?* A
1988 affidavit written by the Arcadia Chief of Police in which he opined that Mr. Richardson
had been framed and that the babysitter was the guilty party was also presented as evidence at
the hearing.??

The ALJ found there to be “clear and convincing evidence that the investigation leading up to
(Mr. Richardson’s) prosecution and conviction was incomplete,” that there was “conflicting
evidence,” that critical facts were never determined, conflicting statements were withheld from
the defense, the State presented perjured testimony from jailhouse informants and apparently the

17 Section 961.06(1), F.S.

18 Richardson’s death sentence was commuted to 25 years to life after the U.S. Supreme Court decided the 1972 Furman v.
Georgia case that found unconstitutional procedural errors in capital cases and which required resentencing in cases where
the death penalty had been handed down (408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972)).

19 Florida Commission on Capital Cases, “Case Histories: A Review of 23 Individuals Released from Death Row,” June 20,
2002; see also Sherrer, “Arcadia and the Twenty Year Effort to Exonerate James Joseph Richardson,”
http://justicedenied.org/arcadia.htm, September 11, 2008.

20 1d. See also “Wrongly jailed inmate seeks compensation,” the Associated Press, July 17, 2009, reported at
http://wwwz2.tho.com.

2.

2.
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sheriff, and that the “investigation appeared to focus only on (Mr. Richardson) as a suspect and
not also on others whose involvement was suspicious.”?

The ALJ found that while there was an absence of evidence proving Mr. Richardson guilty
beyond a reasonable doubt (at the murder trial), there was not sufficient evidence at the hearing
to find Mr. Richardson actually innocent as required by the Act.?*

The ALJ explained that the Act requires consideration of the factual sufficiency (of the evidence)
“[i]n other words, proof of actual innocence is required.”?® Paragraph 38 of the ALJ’s findings of
fact indicates that “hearsay,” “suggestions,” “opinion testimony,” memoranda outlining the
Governor-ordered investigation and responses thereto, testimony by individuals as to what they
considered during their respective investigations, nor Mr. Richardson’s own testimony denying
his guilt constituted verifiable and substantial evidence of his innocence.?®

99 ¢

Upon reviewing the ALJ’s recommended order and a transcript of the hearing, the trial court
entered its order denying Mr. Richardson’s claim.?’” Mr. Richardson appealed the court’s order
and it was affirmed by the Second District Court of Appeal.?®

Il. Effect of Proposed Changes:

The bill makes a limited expansion in the type of evidence a claimant may use as proof of
eligibility for compensation as a wrongfully incarcerated person under the “Victims of Wrongful
Incarceration Compensation Act.” Under the bill, a claimant is “innocent of the offenses
charged” and eligible for compensation if:

e The Governor by an executive order appointed a special prosecutor to review the claimant’s
conviction;

e The special prosecutor entered a nolle prosequi for charges for which the claimant was
convicted and sentenced to death; and

e The claimant was convicted and sentenced to death before January 1, 1980.

Under current law, a claimant’s eligibility for compensation is established through a court order
vacating the claimant’s conviction and sentence as the result of exonerating evidence.

23 Recommended Order, Richardson v. State, Case No. 09-2718VWI, August 21, 2009.

24

1.

% d.

27 Richardson v. State, Case No. 09-2718VWI, Final Order, October 23, 2009. It is interesting to note that as in the
Richardson case, some 41 years after a crime occurred it is unlikely that verifiable and substantial evidence of innocence is
available to a claimant in a case where DNA evidence is nonexistent.

28 Richardson v. State, 2010 WL 5464239 (Fla. 2d DCA December 29, 2010), referencing Fessenden v. State, 52 So.3d 35
(Fla. 2d DCA 2010) in which Fessenden’s conviction was overturned on a matter of law. It was not overturned because the
State failed to prove wrongdoing. In the Fessenden case analysis, the Court notes that “[w]hen an appellate court reverses a
judgment and sentence for lack of evidence, it does not make any determination that the defendant is actually innocent; it
merely determines that the State did not provide evidence that could support a verdict of guilt beyond a reasonable doubt.
There is a substantial difference in our system of justice between the concept of ‘not guilty” and that of ‘actual innocence.””
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Under the bill, just as for other claims for compensation under ch. 961, F.S., only the wrongfully
incarcerated person may pursue a claim. An estate or a personal representative of an estate is
prohibited from filing a claim on behalf of a wrongfully incarcerated person.

To receive compensation, the wrongfully incarcerated person must submit an application to the
DLA which includes:

e A certified copy of the nolle prosequi or nolle prosequi memorandum;

e Certified copies of the original judgment and sentence;

e Documentation of the length of sentence served, including from the Department of
Corrections (DOC) showing the person’s admission and release from the custody of the
DOC;

e Proof of identification, including two sets of fingerprints taken by a law enforcement agency
of this state and a current form of photo identification;

e Supporting documentation of fines, penalties, and courts costs imposed and paid by the
wrongfully incarcerated person;

e Supporting documentation of reasonable attorney’s fees and expenses; and

e Any documentation required by the DLA.

Application requirements are identical to the current requirements under s. 961.05, F.S., except
that, instead of requiring a court order vacating conviction and sentence, the nolle prosequi
entered into by the special prosecutor is required. Likewise, a mandatory background check
confirming an absence of disqualifying felonies remains in place. And the timelines for the DLA
to process applications are the same.

If the DLA determines that a claimant meets the requirements of the Act, the wrongfully
incarcerated person is entitled to the same forms and amounts of compensation currently
provided in law.

This bill clarifies that the Chief Financial Officer (CFO) may purchase multiple annuities
selected by a wrongfully incarcerated person, instead of a single annuity, with the compensation
awarded under the Victims of Wrongful Incarceration Compensation Act. In purchasing the
annuities, the CFO must maximize the benefits to the wrongfully incarcerated person.

A claimant seeking compensation under the expanded eligibility criteria in the bill must apply to
the DLA by July 1, 2016.

The bill takes effect July 1, 2014 and is repealed July 1, 2018.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.
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B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The Office of the State Courts Administrator does not expect a fiscal impact.?°

The Department of Legal Affairs (DLA) does not expect a fiscal impact. To date, the
DLA indicates that seven claims have been made since the inception of ch. 961, F.S., in
2008. Of these, three claims have been paid in the cases of Leroy McGee (2010), James
Bain (2011), and Luis Diaz (2012). The DLA denied 1 claim, that of Jarvis McBride
(2012). Three other claims resulted in findings of ineligibility or incomplete submission
of application: Robert Lewis (2011), Edwin Lampkin (2012), and Ricardo Johnson
(2013).

The DLA has incurred insignificant costs to process applications for compensation due to
the scarcity of claims to date and because the claimant is responsible for providing
necessary documentation.

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends sections 961.055 and 961.056 of the Florida Statutes.

29 Office of the State Courts Administrator, 2014 Judicial Impact Statement SB 326 (February 6, 2014).
30 Email correspondence with Rob Johnson, Director of Legislative and Cabinet Affairs, Office of the Attorney General
(February 5, 2014).
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on February 11, 2014:
The committee substitute:

e Clarifies that the Chief Financial Officer (CFO) may purchase multiple annuities
selected by a wrongfully incarcerated person instead of a single annuity.

e Specifies that in entering into annuity contracts for the compensation awarded under
the Victims of Wrongful Incarceration Compensation Act, the CFO must maximize
the benefit to the wrongfully incarcerated person.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2014

By the Committee on Judiciary; and Senator Thompson

590-01753-14 2014326cl

A bill to be entitled
An act relating to victims of wrongful incarceration;
creating s. 961.055, F.S.; providing that a wrongfully
incarcerated person who was convicted and sentenced to
death on or before December 31, 1979, is exempt from
certain application procedures for compensation if a
special prosecutor issues a nolle prosequi after
reviewing the defendant’s conviction; creating s.
961.056, F.S.; providing alternative procedures for
applying for compensation; requiring the claimant to
file an application with the Department of Legal
Affairs within a specified time; requiring the
application to include certain information and
documents; providing that the claimant is entitled to
compensation if all requirements are met; providing
that the section is repealed on a specified date;
amending s. 961.06, F.S.; requiring the Chief
Financial Officer to issue payment to an insurance
company or other financial institution authorized to
issue annuity contracts to purchase an annuity or
annuities selected by the wrongfully incarcerated
person; authorizing the Chief Financial Officer to
execute all necessary agreements to implement
compensation and to maximize the benefit to the
wrongfully incarcerated person; requiring the
wrongfully incarcerated person to sign a waiver before
the department’s approval of the application;

providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 961.055, Florida Statutes, is created to
read:

961.055 Application for compensation for a wrongfully

incarcerated person; exemption from application by nolle

prosequi.—

(1) A person alleged to be a wrongfully incarcerated person

who was convicted and sentenced to death on or before December

31, 1979, is exempt from the application provisions of ss.

961.03, 961.04, and 961.05 in the determination of wrongful

incarceration and eligibility to receive compensation pursuant
to s. 961.06 if:

(a) The Governor issues an executive order appointing a

special prosecutor to review the defendant’s conviction; and

(b) The special prosecutor thereafter enters a nolle

prosequi for the charges for which the defendant was convicted

and sentenced to death.

(2) The nolle prosequi constitutes conclusive proof that

the defendant is innocent of the offenses charged and is

eligible to receive compensation under this chapter.

(3) This section is repealed July 1, 2018.

Section 2. Section 961.056, Florida Statutes, 1is created to
read:

961.056 Alternative application for compensation for a

wrongfully incarcerated person.—

(1) A person who has been determined to be a wrongfully

incarcerated person pursuant to s. 961.055 is eligible to apply

to the department to receive compensation for such wrongful

Page 2 of 6

words underlined are additions.




59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87

CODING: Words strieken are deletions;

Florida Senate - 2014 Cs for SB 326

590-01753-14 2014326cl
incarceration.

(a) Only the wrongfully incarcerated person may apply for

compensation. The estate of, or personal representative for, a

decedent may not apply on behalf of the decedent for

compensation for wrongful incarceration.

(b) In order to receive compensation, the wrongfully

incarcerated person shall, by July 1, 2016, submit to the

Department of Legal Affairs an application for compensation

irrespective of whether the person has previously sought

compensation under this chapter. The application must include:

1. A certified copy of the nolle prosequi or nolle prosequi

memorandum;

2. Certified copies of the original judgment and sentence;

3. Documentation demonstrating the length of the sentence

served, including documentation from the Department of

Corrections regarding the person’s admission into and release

from the custody of the Department of Corrections;

4. Positive proof of identification, as evidenced by two

full sets of fingerprints prepared by a law enforcement agency

of this state and a current form of photo identification;

5. Supporting documentation of any fine, penalty, or court

costs imposed on and paid by the wrongfully incarcerated person
as described in s. 961.06(1);

6. Supporting documentation of any reasonable attorney fees

and expenses as described in s. 961.06(1); and

7. Any other documentation, evidence, or information

required by rules adopted by the department.

(2) The law enforcement agency that prepared the

applicant’s set of fingerprints shall forward both full sets to
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the Department of Law Enforcement. The Department of Law

Enforcement shall retain one set for statewide criminal records

checks and forward the second set of fingerprints to the Federal

Bureau of Investigation for national criminal records checks.

The results of the state and national records checks shall be

submitted to the department.

(3) Upon receipt of an application, the department shall

examine the application and, within 30 days after receipt of the

application, shall notify the claimant of any error or omission

and request any additional information relevant to the review of

the application.

(a) The claimant has 15 days after proper notification by

the department to correct any identified error or omission in

the application and to supply any additional information

relevant to the application.

(b) The department may not deny an application for failure

of the claimant to correct an error or omission or to supply

additional information unless the department has notified the

claimant of such error or omission and requested the additional

information within the 30-day period specified in this

subsection.

(c) The department shall process and review each complete

application within 90 calendar days.

(d) Once the department determines whether a claim for

compensation meets the requirements of this chapter, the

department shall notify the claimant within 5 business days

after that determination.

(5) If the department determines that a claimant meets the

requirements of this chapter, the wrongfully incarcerated person
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(6) This section is repealed July 1, 2018.

Section 3. Subsections (4) and (5) of section 961.06,
Florida Statutes, are amended to read:
961.06 Compensation for wrongful incarceration.—

(4) The Chief Financial Officer shall issue payment in the

amount determined by the department to an insurance company or

other financial institution admitted and authorized to issue

purehase—an annuity contracts in this state to purchase an

annuity or annuities, selected by the wrongfully incarcerated

person, en—behaltfeof—th taimant for a term of not less than 10

years. The Chief Financial Officer is directed to execute all

necessary agreements to implement this act and to maximize the

benefit to the wrongfully incarcerated person. The terms of the

annuity or annuities shall:

(a) Provide that the annuity or annuities may not be sold,
discounted, or used as security for a loan or mortgage by the
wrongfully incarcerated person appitiecant.

(b) Contain beneficiary provisions for the continued
disbursement of the annuity or annuities in the event of the

death of the wrongfully incarcerated person apptieant.

(5) Before the department approves the application for
compensation Shief Finaneial Officer draws—the warrant—for the

purchase—of +the—annuity, the wrongfully incarcerated person
etaimant must sign a release and waiver on behalf of the

wrongfully incarcerated person eltaimant and his or her heirs,

successors, and assigns, forever releasing the state or any

agency, instrumentality, or any political subdivision thereof,

or any other entity subject to the—preovision £ s. 768.28, from
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all present or future claims that the wrongfully incarcerated

person etadmant or his or her heirs, successors, or assigns may
have against such entities arising out of the facts in

connection with the wrongful conviction for which compensation

is being sought under the act. The—relea ard—waivermustb
P 3 4 N A + + 2 + + 2 £+ +
provided—t he—department—prior re—issuan £—th arrant

by Ekie Ghief Ei:l fiafieﬂ:‘a}: ()f&e%‘ g
Section 4. This act shall take effect July 1, 2014.
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THE FLORIDA SENATE
COMMITTEES:

Tallahassee, Florida 32399-1100 Appropriations Subcommiltee cn General
Government, Vice Chair
Community Affairs, Vice Chalr
qumpriations Subcommittee on Transporiation,
outism, and Economic Development
Children, Families, and Eldar Affairs
Commerce and Tourism
Transpartation

i ) JOINT COMMITTEE:
SENATOR GERALDINE F. THOMPSON Joint Administralive Procedures Commities
12th District

February 13, 2013

The Honorable Greg Evers
308 SOB
By Hand

Dear Chair Evers:

| respectfully request CS/SB 326 be placed on the agenda of the Committee on Criminal Justice
as soon as possible,

This Bill will allow an individual who has been incarcerated in the State of Florida, but as a result
of circumstances beyond their control, is unable to prove his or her innocence through the
conventional means such as DNA evidence coming to light or a judicial re-hearing of the
evidence, to make application to the Department of Legal Affairs by proving their wrongful
incarceration by an additional procedure,

Thank you for your consideration.

Sincerely,

féwm 2 Horpon

Senator Geraldine F. Thompson

cc: Amanda Cannon

REPLY TO:
? 611 W. South Street, Suite 204, Orlando, Florida 32805
0 224 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5012

Senate's Website: www.fisenafe.gov

DON GAETZ GARRETT RICHTER
President of the Senate President Pro Tempore
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 328 authorizes a court to grant a defendant motion to depart from a 3-year mandatory
minimum term and mandatory fine for trafficking in cocaine, certain opiates or opioids,
phencyclidine, amphetamine, methamphetamine, flunitrazepam, phenethylamines, or lysergic
acid diethylamide (LSD) if the court finds all of the following criteria are met:

The defendant has not previously moved for a departure.

The offense involves simple possession.

The trafficking violation does not involve exploitation of a minor or violence.

The defendant does not have a previous conviction, adjudication of delinquency, or withhold
or adjudication of guilt for drug trafficking or for selling, manufacturing, or delivering, or
possessing with intent to sell, manufacture or deliver, a controlled substance.

e The defendant is amenable to substance abuse treatment if the court determines that he or she
is in need of such treatment.

The state attorney may object to the motion to depart.

The court’s decision on how to dispose of the motion is completely discretionary. Therefore, the
bill does not compel the court to grant the motion to depart even if the court finds that all of the
criteria are met.
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. Present Situation:
Drug Trafficking

Unlawful activities involving controlled substances (e.g., possession or sale of controlled
substances) are punishable under s. 893.13, F.S. (prohibited acts involving controlled
substances), and s. 893.135, F.S. (drug trafficking). “Drug trafficking” consists of knowingly
selling, purchasing, manufacturing, delivering, or bringing into this state, or knowingly being in
actual or constructive possession® of, certain controlled substances in a statutorily-specified
quantity.

Whether a person is charged with drug trafficking depends, in part, on the type of controlled
substance possessed, sold, etc. Only a limited number of controlled substances are covered under
s. 893.135, F.S. Relevant to the bill, s. 893.135, F.S., covers cocaine, certain opiates? or opioids,>
phencyclidine, amphetamine, methamphetamine, flunitrazepam, phenethylamines,* and lysergic
acid diethylamide (LSD).

The quantity of a covered controlled substance must also meet a minimum weight threshold
prescribed in s. 893.135, F.S. Most drug trafficking offenses are first degree felonies® and are
subject to mandatory minimum terms.® Section 893.135, F.S., establishes escalating weight
ranges. The mandatory minimum term applicable to a drug trafficking act depends upon which
weight range is applicable to the quantity of the controlled substance possessed, sold, etc. In
some cases, possession, sale, etc., of a relatively small quantity of a covered controlled substance
will trigger drug trafficking penalties.

Relevant to the bill, the shortest mandatory minimum term available under s. 893.135, F.S., is a
3-year mandatory minimum term. Provided are the threshold weights that trigger drug trafficking
penalties and the weight ranges applicable to a 3-year mandatory minimum term for each of the
controlled substances or controlled substance categories addressed by the bill.

Weight Range
Covered . Applicable to 3-Year
Statutory Reference Substance Threshold Weight Mandatory
Minimum Term
s. 893.13(1)(b), F.S. Cocaine 28 grams 28 grams or more but
less than 200 grams

! One important and unique feature of the drug trafficking statute is that the prosecutor is not required to prove that the
possession of the controlled substance was with the intent to sell, deliver, manufacture, etc., the substance.

2 Examples of opiates are opium and morphine.

3 Examples of opioids are heroin, oxycodone, hydrocodone, and hydromorphone.

4 “Phenethylamines” is a broad category of “psychoactive substances.” Sanders B., Lankenau S.E., Bloom J.J., Hathazi D.
“‘Research chemicals’: Tryptamine and Phenethylamine Use Among High Risk Youth,” Substance Use & Misuse (2008),
Vol. 43, No. 3-4, Pages 389-402, available at http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2536767/ (last viewed on
Feb. 25, 2014).

5 A first degree felony is generally punishable by up to 30 years in state prison. Section 775.082, F.S. Repeat offender
sanctions may be available under ss. 775.082 and 775.084, F.S.

® Most drug offenses under s. 893.13, F.S., are not subject to mandatory minimum terms.
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Weight Range
Covered . Applicable to 3-Year
Statutory Reference Substance Threshold Weight PP Mandatory
Minimum Term
s. 893.13(1)(c), F.S. Opiates and 4 grams 4 grams or more but
opioids less than 14 grams
s. 893.13(1)(d), F.S. Phencyclidine 28 grams 28 grams or more but
less than 200 grams
s. 893.13(2)(f), F.S. Amphetamines 14 grams 14 grams or more but
less than 28 grams
s. 893.13(1)(9), F.S. Flunitrazepam 4 grams 4 grams or more but
less than 14 grams
s. 893.13(1)(k), F.S. Phenethylamines | 10 grams 10 grams or more but
less 200 grams
s. 893.13(1)(l), F.S. Lysergic acid 1 gram 1 gram or more but
diethylamide less than 5 grams
(LSD)

The Criminal Punishment Code and Mandatory Minimum Terms

The Criminal Punishment Code (Code)’ is Florida’s framework or mechanism for determining
permissible sentencing ranges for noncapital felonies. Noncapital felonies sentenced under the
Code receive an offense severity level ranking (Levels 1-10). Points are assigned and accrue
based upon the level ranking (sentence points escalate as the level escalates) assigned to the
primary offense, additional offenses, and prior offenses. Points may be added or multiplied for
other factors. For example, if the primary offense is drug trafficking, the subtotal sentence points
are multiplied by 1.5, at the discretion of the court, for a Level 7 or Level 8 trafficking offense.®

Total sentence points are entered into a mathematical calculation (specified in statute) to
determine the lowest permissible sentence. The permissible sentencing range primary offense is
generally the lowest permissible sentence scored up to and including the maximum penalty
provided under s. 775.082, F.S., for the primary offense. The court is permitted to impose
sentences concurrently or consecutively.

The Code includes a list of ‘mitigating’ factors. If a mitigating factor is found by the sentencing
court, the court may decrease an offender’s sentence below the lowest permissible sentence (a
“downward departure”). However, a mandatory minimum term is not subject to these mitigating
factors.’

Most of the mandatory minimum terms found in Florida law involve drug trafficking offenses.
Mandatory minimum terms impact Code sentencing. “If the lowest permissible sentence is less
than the mandatory minimum sentence, the mandatory minimum sentence takes precedence.”°

"Sections 921.002-921.0027, F.S.

8 Section 921.0024(1)(b), F.S.

% See State v. Vanderhoff, 14 So.3d 1185 (Fla. 5th DCA 2009).

10 Rule 3.704(26) (“The Criminal Punishment Code”), Florida Rules of Criminal Procedure.
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A mandatory minimum sentence is often longer than a prison sentence scored as the lowest
permissible sentence under the Code, so the sentencing range is narrowed. Further, with few
exceptions, the sentencing court must impose the mandatory minimum term.*!

Il. Effect of Proposed Changes:

The bill amends s. 893.135, F.S., to provide that if a defendant is convicted of a violation of this
section (drug trafficking), the defendant may move the sentencing court to depart from the 3-year
mandatory minimum term of imprisonment and the mandatory fine that would apply to the
conviction absent a departure. The state attorney may file an objection to the motion.

The court may grant the motion if the court finds that the defendant has demonstrated by a
preponderance of the evidence? that all of the following criteria are met:

e The defendant has not previously moved to depart from a 3-year mandatory minimum term
and mandatory fine.

e The defendant’s violation of s. 893.135, F.S., would be subject to a 3-year mandatory
minimum term and mandatory fine absent a departure.

e The defendant’s violation of s. 893.135, F.S., involves possession of one of the following
controlled substances or a mixture that contains the controlled substance:

Cocaine;

Hydrocodone;

Oxycodone;

Any controlled substance as described in s. 893.135(1)(c), F.S. (opiates and opioids);

Phencyclidine;

Amphetamine or Methamphetamine;

Flunitrazepam;

A phenethylamine as described in s. 893.135(1)(k)1., F.S.; or

Lysergic acid diethylamide (LSD).

e The defendant did not possess the controlled substance or mixture containing the controlled
substance with the intent to sell, manufacture, or deliver the substance or mixture.

e The defendant did not obtain the controlled substance or mixture containing the controlled
substance by using a minor to obtain the substance or mixture.

e In committing the violation of s. 893.135, F.S., the defendant did not possess or threaten to
use a firearm or deadly weapon, or threaten to use or use physical force against another
person.

O O O O 0O O O 0 O

11 Staff found only two circumstances in which a sentencing court is authorized by law to impose a sentence below the
mandatory minimum term. The first circumstance is when the court sentences a defendant as a youthful offender. Section
958.04, F.S. See Christian v. State, 84 So.3d 437 (Fla. 5th DCA 2012). The second circumstance is when the court grants a
motion from the state attorney to reduce or suspend a sentence based upon substantial assistance rendered by the defendant.
Section 893.135(4), F.S.

12 «“preponderance of the evidence” is the same level of proof necessary to establish facts supporting the mitigation of a
sentence under the Criminal Punishment Code. Section 921.002(1)(f), F.S. Similarly, each of the findings required as the
basis for a habitual offender sentence must be found to exist by a preponderance of the evidence. Section 775.084(3)(a)4.,
F.S.
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The defendant does not have a previous conviction, adjudication of delinquency, or withhold
of adjudication of guilt for a violation s. 893.135, F.S.

The defendant does not have a previous conviction, adjudication of delinquency, or withhold
of adjudication of guilt for a violation of s. 893.13, F.S., which involved the sale,
manufacture, or delivery of a controlled substance, or the possession with intent to sell,
manufacture, or deliver a controlled substance.

The defendant is amenable to substance abuse treatment if the court determines that he or she
is in need of such treatment.

The court’s decision on how to dispose of the motion is completely discretionary. Therefore, the
bill does not compel the court to grant the motion to depart even if the court finds that all of the
criteria are met.

The bill takes effect on July 1, 2014.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

The Criminal Justice Impact Conference, which provides the final, official estimate of the
prison bed impact, if any, of legislation has not yet reviewed CS/SB 328.

Staff notes that the court has complete discretion to grant or deny a motion to depart from
the 3-year mandatory minimum term for a specified controlled substance even if the court
finds that all criteria are met. Therefore, it may be difficult or impossible to project how
many defendants would be granted a departure. The Legislature’s Office of Economic
and Demographic Research preliminary estimates that the bill will have an indeterminate
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VI.

VII.

VIII.

prison bed impact (no increase in prison beds but indeterminate to what extent, if any the
bill would result in a need for fewer prison beds).

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 893.135 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on March 3, 2014:

e Authorizes a court to grant a defendant motion to depart from a 3-year mandatory
minimum term and mandatory fine for trafficking in cocaine, certain opiates or
opioids, phencyclidine, amphetamine, methamphetamine, flunitrazepam,
phenethylamines, or lysergic acid diethylamide (LSD) if the court finds that the
defendant has not previously moved for a departure, the offense involves simple
possession, and other criteria are met.

e Authorizes the state attorney to object to the motion to depart.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/03/2014

The Committee on Criminal Justice (Smith) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Present subsection (7) of section 893.135,
Florida Statutes, is redesignated as subsection (8), and a new
subsection (7) 1s added to that section, to read:

893.135 Trafficking; mandatory sentences; suspension or
reduction of sentences; conspiracy to engage in trafficking.—

(7) (a) If a defendant is convicted of a violation of this

Page 1 of 4
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section, the defendant may move the sentencing court to depart

from the 3-year mandatory minimum term of imprisonment and the

mandatory fine that would apply to the conviction absent a

departure. The state attorney may file an objection to the

motion.

(b) The court may grant the motion if the court finds that

the defendant has demonstrated by a preponderance of the

evidence that all of the following criteria are met:

1. The defendant has not previously moved to depart from a

3-year mandatory minimum term and mandatory fine pursuant to

this subsection.

2. The defendant’s violation of this section would be

subject to a 3-year mandatory minimum term and mandatory fine

absent a departure.

3. The defendant’s violation of this section involves

possession of one of the following controlled substances or a

mixture that contains the controlled substance:

Cocaine;

Oxycodone;

a.
b. Hydrocodone;
C.
d.

Any controlled substance as described in paragraph

(1) (c);

e. Phencyclidine;

f. Amphetamine or Methamphetamine;

g. Flunitrazepam;

h. A phenethylamine as described in subparagraph (1) (k)1.;
or

-

Lysergic acid diethylamide (LSD).

The defendant did not possess the controlled substance

Page 2 of 4

2/27/2014 9:18:22 AM 591-01932-14




40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68

Florida Senate - 2014 COMMITTEE AMENDMENT
Bill No. SB 328

TR ===

or mixture containing the controlled substance with the intent

to sell, manufacture, or deliver the substance or mixture.

5. The defendant did not obtain the controlled substance or

mixture containing the controlled substance by using a minor to

obtain the substance or mixture.

6. In committing the violation of this section, the

defendant did not possess or threaten to use a firearm or deadly

weapon, or threaten to use or use physical force against another

person.

7. The defendant does not have a previous conviction,

adjudication of delinquency, or withhold of adjudication of

guilt for a violation this section.

8. The defendant does not have a previous conviction,

adjudication of delinquency, or withhold of adjudication of

guilt for a violation of s. 893.13 which involved the sale,

manufacture, or delivery of a controlled substance, or the

possession with intent to sell, manufacture, or deliver a

controlled substance.

9. The defendant is amenable to substance abuse treatment

if the court determines that he or she is in need of such

treatment.

Section 2. This act shall take effect July 1, 2014.

================= T I TLE A MEDNDDMENT ========s=s=======
And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled

An act relating to controlled substances; amending s.
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893.135, F.S.; authorizing a defendant to move to
depart from the mandatory term of imprisonment for a
drug trafficking violation; authorizing the state
attorney to file an objection to the motion;
authorizing the sentencing court to grant the motion
if the court finds that the defendant has demonstrated
by a preponderance of the evidence that specified

criteria are met; providing an effective date.

Page 4 of 4

COMMITTEE AMENDMENT

591-01932-14



0o J o U Ww N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

Florida Senate - 2014 SB 328

By Senator Joyner

19-00248A-14 2014328

A bill to be entitled
An act relating to trafficking in illegal drugs;
amending s. 893.135, F.S.; providing that a specified
mandatory minimum term of imprisonment and a specified
fine no longer apply upon a first conviction of a
person who knowingly sells, purchases, manufactures,
delivers, or brings into this state, or who is
knowingly in actual or constructive possession of, a
specified quantity of certain designated illegal
drugs; providing that a specified mandatory minimum
term of imprisonment and specified fine apply upon a
second or subsequent conviction; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraphs (b), (c¢), (d), (£), (g), (k), and (1)
of subsection (1) of section 893.135, Florida Statutes, are
amended to read:

893.135 Trafficking; mandatory sentences; suspension or
reduction of sentences; conspiracy to engage in trafficking.—

(1) Except as authorized in this chapter or in chapter 499
and notwithstanding the provisions of s. 893.13:

(b)1. Any person who knowingly sells, purchases,
manufactures, delivers, or brings into this state, or who is
knowingly in actual or constructive possession of, 28 grams or
more of cocaine, as described in s. 893.03(2) (a)4., or of any
mixture containing cocaine, but less than 150 kilograms of

cocaine or any such mixture, commits a felony of the first

Page 1 of 12
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degree, which felony shall be known as “trafficking in cocaine,”
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.
If the quantity involved:

a. Is 28 grams or more, but less than 200 grams, such

person shall be sentenced, upon a second or subsequent

conviction, to a mandatory minimum term of imprisonment of 3
years, and the defendant shall be ordered to pay a fine of
$50,000.

b. Is 200 grams or more, but less than 400 grams, such
person shall be sentenced to a mandatory minimum term of
imprisonment of 7 years, and the defendant shall be ordered to
pay a fine of $100,000.

c. Is 400 grams or more, but less than 150 kilograms, such
person shall be sentenced to a mandatory minimum term of
imprisonment of 15 calendar years and pay a fine of $250,000.

2. Any person who knowingly sells, purchases, manufactures,
delivers, or brings into this state, or who is knowingly in
actual or constructive possession of, 150 kilograms or more of
cocaine, as described in s. 893.03(2) (a)4., commits the first
degree felony of trafficking in cocaine. A person who has been
convicted of the first degree felony of trafficking in cocaine
under this subparagraph shall be punished by life imprisonment
and is ineligible for any form of discretionary early release
except pardon or executive clemency or conditional medical
release under s. 947.149. However, if the court determines that,
in addition to committing any act specified in this paragraph:

a. The person intentionally killed an individual or
counseled, commanded, induced, procured, or caused the

intentional killing of an individual and such killing was the

Page 2 of 12
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result; or
b. The person’s conduct in committing that act led to a

natural, though not inevitable, lethal result,

such person commits the capital felony of trafficking in
cocaine, punishable as provided in ss. 775.082 and 921.142. Any
person sentenced for a capital felony under this paragraph shall
also be sentenced to pay the maximum fine provided under
subparagraph 1.

3. Any person who knowingly brings into this state 300
kilograms or more of cocaine, as described in s. 893.03(2) (a)4.,
and who knows that the probable result of such importation would
be the death of any person, commits capital importation of
cocaine, a capital felony punishable as provided in ss. 775.082
and 921.142. Any person sentenced for a capital felony under
this paragraph shall also be sentenced to pay the maximum fine
provided under subparagraph 1.

(c)1l. Any person who knowingly sells, purchases,
manufactures, delivers, or brings into this state, or who is
knowingly in actual or constructive possession of, 4 grams or
more of any morphine, opium, oxycodone, hydrocodone,
hydromorphone, or any salt, derivative, isomer, or salt of an
isomer thereof, including heroin, as described in s.

893.03(1) (b), (2)(a), (3)(c)3., or (3)(c)4., or 4 grams or more
of any mixture containing any such substance, but less than 30
kilograms of such substance or mixture, commits a felony of the
first degree, which felony shall be known as “trafficking in
illegal drugs,”
775.083, or s. 775.084. If the quantity involved:

punishable as provided in s. 775.082, s.
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a. Is 4 grams or more, but less than 14 grams, such person

shall be sentenced, upon a second or subsequent conviction, to a

mandatory minimum term of imprisonment of 3 years, and the
defendant shall be ordered to pay a fine of $50,000.

b. Is 14 grams or more, but less than 28 grams, such person
shall be sentenced to a mandatory minimum term of imprisonment
of 15 years, and the defendant shall be ordered to pay a fine of
$100,000.

c. Is 28 grams or more, but less than 30 kilograms, such
person shall be sentenced to a mandatory minimum term of
imprisonment of 25 calendar years and pay a fine of $500,000.

2. Any person who knowingly sells, purchases, manufactures,
delivers, or brings into this state, or who is knowingly in
actual or constructive possession of, 30 kilograms or more of
any morphine, opium, oxycodone, hydrocodone, hydromorphone, or
any salt, derivative, isomer, or salt of an isomer thereof,
including heroin, as described in s. 893.03(1) (b), (2) (a),

(3) (c)3., or (3)(c)d4., or 30 kilograms or more of any mixture
containing any such substance, commits the first degree felony
of trafficking in illegal drugs. A person who has been convicted
of the first degree felony of trafficking in illegal drugs under
this subparagraph shall be punished by life imprisonment and is
ineligible for any form of discretionary early release except
pardon or executive clemency or conditional medical release
under s. 947.149. However, if the court determines that, in
addition to committing any act specified in this paragraph:

a. The person intentionally killed an individual or
counseled, commanded, induced, procured, or caused the

intentional killing of an individual and such killing was the

Page 4 of 12
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117 result; or 146 a. Is 28 grams or more, but less than 200 grams, such
118 b. The person’s conduct in committing that act led to a 147 person shall be sentenced, upon a second or subsequent
119 natural, though not inevitable, lethal result, 148 conviction, to a mandatory minimum term of imprisonment of 3
120 149| years, and the defendant shall be ordered to pay a fine of
121 such person commits the capital felony of trafficking in illegal 150| $50,000.
122 drugs, punishable as provided in ss. 775.082 and 921.142. Any 151 b. Is 200 grams or more, but less than 400 grams, such
123| person sentenced for a capital felony under this paragraph shall 152| person shall be sentenced to a mandatory minimum term of
124| also be sentenced to pay the maximum fine provided under 153| imprisonment of 7 years, and the defendant shall be ordered to
125| subparagraph 1. 154| pay a fine of $100,000.
126 3. Any person who knowingly brings into this state 60 155 c. Is 400 grams or more, such person shall be sentenced to
127 kilograms or more of any morphine, opium, oxycodone, 156 a mandatory minimum term of imprisonment of 15 calendar years
128| hydrocodone, hydromorphone, or any salt, derivative, isomer, or 157| and pay a fine of $250,000.
129 salt of an isomer thereof, including heroin, as described in s. 158 2. Any person who knowingly brings into this state 800
130 893.03(1) (b), (2)(a), (3)(c)3., or (3)(c)d4., or 60 kilograms or 159| grams or more of phencyclidine or of any mixture containing
131| more of any mixture containing any such substance, and who knows 160| phencyclidine, as described in s. 893.03(2) (b), and who knows
132 that the probable result of such importation would be the death 161 that the probable result of such importation would be the death
133 of any person, commits capital importation of illegal drugs, a 162 of any person commits capital importation of phencyclidine, a
134 capital felony punishable as provided in ss. 775.082 and 163| capital felony punishable as provided in ss. 775.082 and
135 921.142. Any person sentenced for a capital felony under this 164 921.142. Any person sentenced for a capital felony under this
136| paragraph shall also be sentenced to pay the maximum fine 165| paragraph shall also be sentenced to pay the maximum fine
137| provided under subparagraph 1. 166| provided under subparagraph 1.
138 (d)1. Any person who knowingly sells, purchases, 167 (f)1. Any person who knowingly sells, purchases,
139 manufactures, delivers, or brings into this state, or who is 168 manufactures, delivers, or brings into this state, or who is
140| knowingly in actual or constructive possession of, 28 grams or 169| knowingly in actual or constructive possession of, 14 grams or
141| more of phencyclidine or of any mixture containing 170| more of amphetamine, as described in s. 893.03(2) (¢c)2., or
142 phencyclidine, as described in s. 893.03(2) (b), commits a felony 171 methamphetamine, as described in s. 893.03(2) (c)4., or of any
143| of the first degree, which felony shall be known as “trafficking 172| mixture containing amphetamine or methamphetamine, or
144 in phencyclidine,” punishable as provided in s. 775.082, s. 173| phenylacetone, phenylacetic acid, pseudoephedrine, or ephedrine
145 775.083, or s. 775.084. If the quantity involved: 174 in conjunction with other chemicals and equipment utilized in
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the manufacture of amphetamine or methamphetamine, commits a
felony of the first degree, which felony shall be known as

“trafficking in amphetamine,
775.082, s. 775.083, or s. 775.084. If the quantity involved:

punishable as provided in s.

a. Is 14 grams or more, but less than 28 grams, such person

shall be sentenced, upon a second or subsequent conviction, to a

mandatory minimum term of imprisonment of 3 years, and the
defendant shall be ordered to pay a fine of $50,000.

b. Is 28 grams or more, but less than 200 grams, such
person shall be sentenced to a mandatory minimum term of
imprisonment of 7 years, and the defendant shall be ordered to
pay a fine of $100,000.

c. Is 200 grams or more, such person shall be sentenced to
a mandatory minimum term of imprisonment of 15 calendar years
and pay a fine of $250,000.

2. Any person who knowingly manufactures or brings into
this state 400 grams or more of amphetamine, as described in s.
893.03(2) (c)2., or methamphetamine, as described in s.
893.03(2) (c)4., or of any mixture containing amphetamine or
methamphetamine, or phenylacetone, phenylacetic acid,
pseudoephedrine, or ephedrine in conjunction with other
chemicals and equipment used in the manufacture of amphetamine
or methamphetamine, and who knows that the probable result of
such manufacture or importation would be the death of any person
commits capital manufacture or importation of amphetamine, a
capital felony punishable as provided in ss. 775.082 and
921.142. Any person sentenced for a capital felony under this
paragraph shall also be sentenced to pay the maximum fine

provided under subparagraph 1.
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(g)1l. Any person who knowingly sells, purchases,
manufactures, delivers, or brings into this state, or who is
knowingly in actual or constructive possession of, 4 grams or
more of flunitrazepam or any mixture containing flunitrazepam as
described in s. 893.03(1) (a) commits a felony of the first
degree, which felony shall be known as “trafficking in
flunitrazepam,” punishable as provided in s. 775.082, s.
775.083, or s. 775.084. If the quantity involved:
a. Is 4 grams or more but less than 14 grams, such person

shall be sentenced, upon a second or subsequent conviction, to a

mandatory minimum term of imprisonment of 3 years, and the
defendant shall be ordered to pay a fine of $50,000.

b. Is 14 grams or more but less than 28 grams, such person
shall be sentenced to a mandatory minimum term of imprisonment
of 7 years, and the defendant shall be ordered to pay a fine of
$100,000.

c. Is 28 grams or more but less than 30 kilograms, such
person shall be sentenced to a mandatory minimum term of
imprisonment of 25 calendar years and pay a fine of $500,000.

2. Any person who knowingly sells, purchases, manufactures,
delivers, or brings into this state or who is knowingly in
actual or constructive possession of 30 kilograms or more of
flunitrazepam or any mixture containing flunitrazepam as
described in s. 893.03(1) (a) commits the first degree felony of
trafficking in flunitrazepam. A person who has been convicted of
the first degree felony of trafficking in flunitrazepam under
this subparagraph shall be punished by life imprisonment and is
ineligible for any form of discretionary early release except

pardon or executive clemency or conditional medical release
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under s. 947.149. However, if the court determines that, in
addition to committing any act specified in this paragraph:
a. The person intentionally killed an individual or
counseled, commanded, induced, procured, or caused the
intentional killing of an individual and such killing was the
result; or
b. The person’s conduct in committing that act led to a

natural, though not inevitable, lethal result,

such person commits the capital felony of trafficking in
flunitrazepam, punishable as provided in ss. 775.082 and
921.142. Any person sentenced for a capital felony under this
paragraph shall also be sentenced to pay the maximum fine
provided under subparagraph 1.

(k)1. Any person who knowingly sells, purchases,
manufactures, delivers, or brings into this state, or who is
knowingly in actual or constructive possession of, 10 grams or
more of any of the following substances described in s.
893.03(1) (c):

a. 3,4-Methylenedioxymethamphetamine (MDMA) ;
4-Bromo-2, 5-dimethoxyamphetamine;
4-Bromo-2, 5-dimethoxyphenethylamine;
2,5-Dimethoxyamphetamine;
2,5-Dimethoxy-4-ethylamphetamine (DOET) ;
N-ethylamphetamine;

N-Hydroxy-3, 4-methylenedioxyamphetamine;

o Q 0 QO Q O

5-Methoxy-3, 4-methylenedioxyamphetamine;

-

4-methoxyamphetamine;

j. 4-methoxymethamphetamine;
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k. 4-Methyl-2,5-dimethoxyamphetamine;

1. 3,4-Methylenedioxy-N-ethylamphetamine;
m. 3,4-Methylenedioxyamphetamine;

n. N,N-dimethylamphetamine; or

o. 3,4,5-Trimethoxyamphetamine,

individually or in any combination of or any mixture containing
any substance listed in sub-subparagraphs a.-o., commits a
felony of the first degree, which felony shall be known as
“trafficking in Phenethylamines,” punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

2. If the quantity involved:

a. Is 10 grams or more but less than 200 grams, such person

shall be sentenced, upon a second or subsequent conviction, to a

mandatory minimum term of imprisonment of 3 years, and the
defendant shall be ordered to pay a fine of $50,000.

b. Is 200 grams or more, but less than 400 grams, such
person shall be sentenced to a mandatory minimum term of
imprisonment of 7 years, and the defendant shall be ordered to
pay a fine of $100,000.

c. Is 400 grams or more, such person shall be sentenced to
a mandatory minimum term of imprisonment of 15 calendar years
and pay a fine of $250,000.

3. Any person who knowingly manufactures or brings into
this state 30 kilograms or more of any of the following
substances described in s. 893.03(1) (c):

a. 3,4-Methylenedioxymethamphetamine (MDMA) ;

b. 4-Bromo-2,5-dimethoxyamphetamine;

c. 4-Bromo-2,5-dimethoxyphenethylamine;
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291 d. 2,5-Dimethoxyamphetamine; 320 775.083, or s. 775.084. If the quantity involved:
292 e. 2,5-Dimethoxy-4-ethylamphetamine (DOET) ; 321 a. Is 1 gram or more, but less than 5 grams, such person
293 f. N-ethylamphetamine; 322 shall be sentenced, upon a second or subsequent conviction, to a
294 g. N-Hydroxy-3,4-methylenedioxyamphetamine; 323| mandatory minimum term of imprisonment of 3 years, and the
295 h. 5-Methoxy-3,4-methylenedioxyamphetamine; 324| defendant shall be ordered to pay a fine of $50,000.
296 i. 4-methoxyamphetamine; 325 b. Is 5 grams or more, but less than 7 grams, such person
297 j. 4-methoxymethamphetamine; 326| shall be sentenced to a mandatory minimum term of imprisonment
298 k. 4-Methyl-2,5-dimethoxyamphetamine; 327 of 7 years, and the defendant shall be ordered to pay a fine of
299 1. 3,4-Methylenedioxy-N-ethylamphetamine; 328| $100,000.
300 m. 3,4-Methylenedioxyamphetamine; 329 c. Is 7 grams or more, such person shall be sentenced to a
301 n. N,N-dimethylamphetamine; or 330| mandatory minimum term of imprisonment of 15 calendar years and
302 o. 3,4,5-Trimethoxyamphetamine, 331| pay a fine of $500,000.
303 332 2. Any person who knowingly manufactures or brings into
304 individually or in any combination of or any mixture containing 333| this state 7 grams or more of lysergic acid diethylamide (LSD)
305 any substance listed in sub-subparagraphs a.-o., and who knows 334 as described in s. 893.03(1) (c), or any mixture containing
306 that the probable result of such manufacture or importation 335 lysergic acid diethylamide (LSD), and who knows that the
307 would be the death of any person commits capital manufacture or 336| probable result of such manufacture or importation would be the
308| importation of Phenethylamines, a capital felony punishable as 337| death of any person commits capital manufacture or importation
309| provided in ss. 775.082 and 921.142. Any person sentenced for a 338| of lysergic acid diethylamide (LSD), a capital felony punishable
310 capital felony under this paragraph shall also be sentenced to 339 as pr